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MVEMORANDUM OPI NI ON ON MOTI ON TO ALLOW
| NFORMAL PROOF OF CLAIM AS TI MELY FILED

FACTS

Inthis case, a creditor with a nonpriority unsecured claim
requests that | deemits late-filed proof of claimto be an anendnent toits
timely "informal" claimsothat it may be paid on a par with those creditors
who filedtheir proofs of claimwithinthetine permtted by | aw. For the
reasons which follow, | holdthat the "informal proof of clain doctrine
provi des sone relief to this creditor.

On Novenber 7, 1990, Beaver Distributors, Inc. coomenced a |l awsui t
instate court agai nst Constance |. Dietz, nowt he Debtor, seeking judgment

i nthe anount of $22,074.27. Shortly thereafter, on Decenber 3, 1990, the



Debtor filed apetitionfor relief under chapter 13 of t he Bankruptcy Code,
and schedul ed Beaver as a creditor hol di ng an unsecur ed cl ai mfor t he anount
nment i oned. Both Beaver and the attorney representingit inthe state-court
actionwerelistedonthemailingmatrix filedw th the Debtor's petition.
On Decenber 4, 1990, all partieslistedonthe matrix were servedwith a
noti ce of the bankruptcy filing, which advi sed that the neeting of creditors
required by 11 U. S. C. 8341 woul d be hel d on January 10, 1991, and t hat the
| ast date for filing a proof of claimwas April 10, 1991.

On January 21, 1991, el even days after attending the creditors'
nmeeting, Beaver's credit manager nailed aletter tothe chapter 13 trustee
i n whi ch she expressed m sgi vi ngs about t he Debtor's proposed plan. The
| etter al so di splayed Beaver'sirritation "that [the Debtor] owed Beaver
over $20, 000. 00 yet was buyi ng expensive jewelry." Acopy of thisletter
was recei ved by t he bankruptcy court clerk on February 1, 1991. However,
Beaver did not file a proof of claim as such, until April 16, 1991, six
days after the bar date established by F. R Bankr. P. 3002(c). The Debtor's
pl an was confirmed on April 17, 1991.

On May 14, 1991, Beaver filed anotioninwhichit argued that
itsletter and/ or other actions it took prior tothe bar date constituted
an "informal" proof of claim the defects of which were cured by its
"anmendi ng" proof of claimfiledafter the bar date. Because its informnal
cl ai mwas made prior to expiration of the bar date, Beaver urged t he Court

to allowits claimas tinmely fil ed.



The Debt or and t he trust ee opposed thi s notion, arguing that the
facts of this case do not warrant application of theinformal proof of claim
doctrine, and stressing that the paynment of Beaver's clai mas thoughit were
timely filed would be "prejudicial” toother creditors with unsecured
clainms. This assertionis undoubtedly correct fromastrictly financi al
st andpoi nt, i nasnmuch as t he al | owance of Beaver's claimastinmely filed
woul d reduce the dividend to creditors holding tinely unsecured clainms from
77%to approximately 38.6% resultinginan aggregate | oss tothemof about
$8,640. After a hearing, | nowissue the follow ng findi ngs of fact and
concl usions of |aw pursuant to F.R Bankr.P. 7052.

DI SCUSS| ON

The trust ee does not oppose t he al |l owance, per se, of Beaver's
claim 1Indeed, there is no provision in the Bankruptcy Code which
explicitly requires the "di sall onance"” of | ate clains. Section 502 of the
Bankr upt cy Code, whi ch deal s with al |l owance and di sal | owance of cl ai s, does
not specify that late-filingis abasis for disallowance. Andtherule
stating that, with exceptions not rel evant here, "a proof of clai mshall be
filedw thin90 days after the first date set for the neeting of creditors
cal | ed pursuant to 8341(a) of the Code," F. R Bankr.P 3002(c), does not
provi de for the di sal | owance of clains whicharefiledafter the bar date.

The trust ee i nst ead argues t hat Beaver's cl ai mshoul d be treated
astardily filed, and thus paidonly after "tinmely filed clains are paidin

full." Page 3 of Trustee's Response to Beaver's Brief (enphasis in




original).! Sincethe Debtor does not take exceptiontothe all owance of
Beaver's cl ai munder suchterns, | do not believethat theissue hereis
whet her Beaver's cl ai mshoul d be "di sal | owed" pursuant to 8502. Rather, the
primary issue is whet her Beaver's cl ai mshoul d be deened t o have been tinely
filed or if it should be subordinated as untinely.

A proof of claimis definedas "awitten statenent settingforth
acreditor'sclaim" F. R Bankr. P. 3001(a), and rnust "conformsubstantially
tothe appropriate official form™ [d. | nust therefore first determ ne
whet her Beaver's letter substantially conplies with the official form

A properly conpl et ed proof of clai mis denom nated as such and

The trustee does not explain why Beaver's claim if |late, nust
be subordinated in this fashion. Although such treatnent of untinely
unsecured clainms is required by 11 U . S.C. 8726(a), that provision is
rel evant to chapter 13 only for purposes of determ ning, pursuant to
11 U.S.C. 81325(a)(4), whether the value of the stream of paynents to
creditors hol ding unsecured cl ains under the chapter 13 plan is at
| east equal to the dividend such creditors would receive in a
hypot hetical chapter 7 proceeding. See generally In re Hardy, 755
F.2d 75 (6th Cir. 1985); cf. In re Kentucky Lunber Co., 860 F.2d 674,
676 (6th Cir. 1988) ("Section 726 does not apply directly to Chapter
11 cases. It does, however, apply indirectly through the 'best
interests of creditors test' found in section 1129(a)(7)."). And
since the Debtor's plan would satisfy the "best interest of
creditors" test regardless of whether Beaver's claimis paid as if
tinmely filed, 8726(a) does not mandate subordi nation of Beaver's
claim

The trustee's argunent may derive fromthe ternms of the
Debtor's plan, which allows only for the paynent of "duly fil ed"
unsecured claims. This qualifier arguably excludes clains filed
after the bar date. See Black's Law Dictionary (5th ed. 1979)
(Defining "duly" as "according to |legal requirenments.”). In any
event, Beaver did not challenge the contention that its claimnust be
fully subordinated if deened | ate, so for purposes of this opinion I
have assuned that the trustee's prem se is correct.
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i ncludes the foll ow ng:
1. Nane and address of creditor;
2. Basis for clain
3. Date that the debt was incurred;
4. Classification of claim
5. Anmount of clainm and
6. Copies of any docunents supporting the claim

O ficial Form10; cf. Inre Harper, No. 89-60943 (Bankr. N.D. Ind. Aug. 12,

1991) (1991 Bankr. LEXI S 1291). Beaver's nanme and address are explicitly
set forthinits letter, and the ambunt of the claimis stated, al beit
i mpreci sely, as being "over $20,000.00." But theletter contains only a
hint as to the basis and classification of the claim?2 and there is no
indicationas tothe date the debt was i ncurred. Mreover, theletter does
not contain the headi ng "proof of claim" and there are no supporting
docunents attachedtoit. Inlight of these deficiencies, | conclude that
the |l etter does not "conform substantially to" the official form

Not wi t hst andi ng t he "substantial conform ty" requirenent of Rule

’The letterhead reveals that Beaver is a ceramc tile
distributor, and the letter states that the Debtor "stopped payi ng on
her account in March of 1990." A logical inference, then, is that
the basis for Beaver's claimis goods sold by Beaver to the Debtor.
In conjunction with the fact that the letter also expresses Beaver's
interest in maximn zing the anount that "could be disbursed to the
unsecured creditors,"” one could also infer that Beaver held an
unsecured nonpriority claim But adm nistration of the estate would
hardly be facilitated if, as aptly stated by the trustee, he were
required "to |l ook for hidden neaning in all communications.”

Par agraph 4(C) of Trustee's Objection.
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3001(a), many courts have stated or i npliedthat a docunent whi ch does not

substantially conformtothe official formmay, if certainmninmal criteria

are net, constitute an"informal" proof of claim See, e.qg., Inre Hlm

931 F. 2d 620, 622 (9th Cir. 1991); Inre Charter Co., 876 F. 2d 861, 863

(11th Gr. 1989); Liakas v. Creditors' Commttee of Deja Vu, Inc., 780 F. 2d

176, 178 (1st G r. 1986); Wlkens v. Sinon Bros, Inc., 731 F. 2d 462, 464-65

(7th Gr. 1984); Inre Butterworth, 50 B.R 320, 322-23 (WD. Mch. 1984);

Inre National Entertai nnent Centers, Inc., 103 B.R 879, 881, 19 B. C. D.

1309, 21 C. B.C. 2d 844 (Bankr. N.D. Onhio 1989); Inre Key, 64 B.R 786, 789

(Bankr. MD. Tenn. 1986); Inre McCoy Mynt. Servs, Inc., 44 B.R 215, 217,
12 B.C. D. 531 (Bankr. WD. Ky. 1984).3 Under the appropri ate circunstances,
such a "clai nf may t hen be anmended after the filing deadl i ne has passed to
bring t he docunment into conpliance with Rule 3001(a). Holm 931 F. 2d at
622; Wl kens, 731 F.2d at 464.

The soundness of the i nformal proof of clai mdoctrineis suspect
because it seem ngly does an end-run around Rul e 3001(a). And al t hough t he
doctrine is designedto achi eve substantial equity, itisalegitimte
guestion whet her that objectiveis served whenthe net result isto permt
a credi tor who has i gnored t he procedural requirenents to share equally with
those creditors who have taken the trouble to abide by them

On t he ot her hand, the concept of an i nformal proof of clai mhas

3Some courts even suggest that an informal proof of claimneed
not be reduced to witing. See In re Davis, 936 F.2d 771, 775-76
(4th Cir. 1991).




been consi stently endorsed and appl i ed by the courts since at | east 1903, *
and thereis nothinginthe Code nor the Bankruptcy Rul es which explicitly
rejectsit. Moreover, the seem nginequity resultingfromapplication of
the "equitable"” informal proof of claim doctrine--i.e., the non-
di scrim nation, for purposes of distribution, between conform ng and non-
conform ng clainms--can be mtigatedinvarious ways.® | therefore accept
t hat a docunment which falls short of F. R Bankr.P. 3001(a)'s definition of
a proof of clai mmay nonet hel ess constitute aninformal proof of claim The
next i ssue, then, i s whether Beaver's | etter satisfiesthecriteria of an
i nformal proof of claim

| n addr essi ng what constitutes aninformal proof of claim a
bankruptcy court in this circuit identified the follow ng el enents:

1). the proof of claimnmust be in witing;

4See Hutchinson v. Otis, 190 U.S. 552, 555 (1903); see also,
e.g., J.B. Ocutt Co. v. Geen, 204 U S 96, 27 S. C. 195 51 L.Ed.
390 (1907); Perry v. Certificate Holders of Thrift Savings, 320 F.2d
584, 590 (9th Cir. 1963); In re Gbraltor Anmusenents, Ltd., 315 F.2d
213 (2d Cir. 1963); In re Pacific Lunber & Fuel Co., 194 F.2d 995,
996 (7th Cir. 1952); In re Lipman, 65 F.2d 366, 368 (2d Cir. 1933);
In re Patterson-MacDonald Ship Building Co., 293 F. 190 (9th Cir.
1923); In re Vega Baja Lunber Yard, Inc., 285 F. Supp. 143, 145 (D.
P.R 1968).

°See, e.qg., 8 Collier on Bankruptcy, 13001.03 (15th ed. 1991)
("A creditor may not rely on an informal claimto participate in the
estate but rather nust anend the informal proof to conformto the
requi renents of Rule 3001(a). Thus, a creditor may not conpl ain
about a failure to receive a distribution fromthe estate if no claim
conplying in formwth Rule 3001 was filed . . . ."); Inre WIbert
Wnks Farm Inc., 114 B.R 95, 99 (Bankr. E.D. Pa. 1990) (taxing the
i nformal cl ai mhol der for the cost of redrafting the final order of
distribution in a chapter 7 case).
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2). thewiting nust contain ademand by the creditor
on the debtor's estate;

3). thewiting nust express anintent to holdthe
debtor liable for the debt;

4). the proof of claimnmnust be filed with the
Bankruptcy Court; and

5). based on the facts of the case, it would be
equitable to allow the anendnent.

McCoy Mgmt., 44 B.R at 217. This five-part test has gained fairly

w despread acceptance. See, e.g9., Inre Davis, 108 B. R 95, 99-100, 22

C.B.C.2d 6 (Bankr. D. Md. 1989), aff'd, 936 F.2d 771 (4th Gr. 1991); Inre

Bowers, 104 B.R 362, 363-64 (Bankr. D. Colo. 1989); Inre Loffl and Bros.

Co., 102 B.R 79, 80-81 (Bankr. N.D. Tex. 1988); Inre Scholz, 57 B.R 259,

261 (Bankr. ND. Chio 1986); Inre Fred Dent, Inc., 57 B.R 219, 221 (Bankr.

M D. La. 1986). But McCoy Mgnmt.'s fifth el ement actually goes to the

guestion of whet her a creditor shoul d be all owed to amend an i nformal claim
rat her than whet her aninformal claimhas infact been made. And since a
docunent whi ch "contai n[s] a demand by the creditor onthe debtor's estate”
inplies "anintent to holdthe debtor |iable for the debt" (and vi ce versa),

| believe that MGCoy Mint.'s second and third el enents shoul d be stated in

the alternative.
Thus, the fornul ation could be restated as foll ows:
Awitten docunent filed w th the bankruptcy court whi ch contai ns a demand

on the estate or otherw se expresses anintent to holdthe debtor Iiablefor



an al | eged debt will serve as aninfornmal proof of claim® . Charter Co.

876 F. 2d at 863 ("[ T] he docunent nust appri se the court of the existence,
nat ure and anount of the claim(if ascertainable) and make cl ear the
claimant's intentionto hold the debtor liablefor theclaim"); Hol m 931
F.2d at 622 ("[ The] docunent . . . nust state an explicit demand show ng t he
nat ur e and anount of the cl ai magai nst the estate, and evi dence an i nt ent

to hold the debtor liable." (quotinglnre Anderson-Wal ker I ndus., Inc., 798

F.2d 1285, 1287 (9th Cir. 1986)).

Applyingthistest totheletter inquestion, it is of course a
written docunment, and was received by the Court (although not filed).
Wiet her the | etter comuni cat ed Beaver' s i ntention to pursue a cl ai magai nst
t he Debtor and/or the estate is a closer call, but I believe that the
passage expressing Beaver's "irritat[ion] that [the Debtor] owed Beaver over
$20, 000. 00" logically inplies both that the Debtor was (currently) i ndebted

t o Beaver and t hat Beaver i ntended to coll ect the debt. C. Inre Lipnan,

65 F. 2d 366, 368 (2d Cir. 1933) (Holdingthat acreditor's objectiontoa

proposed conposition, which all eged that the bankrupt had nade fal se

SMany of the decisions which cited McCoy Mgmt. inply that a
document must satisfy each of the factors listed in that case in
order to constitute an informal proof of claim See Davis, 108 B.R
at 99; Loffland, 102 B.R at 80; Scholz, 57 B.R at 261; Fred Dent,
Inc., 57 B.R at 221. But MCoy Mynt. appears to have viewed the
test as nore in the nature of a "safe harbor,” rather than a
recitation of indispensable requirenents for an informal proof of
claim 44 B.R at 218. Consistent with McCoy Mgnt., the
reconstituted formof the test that | propose is not intended to
establish m ni mal standards for purposes of determ ni ng whet her an
i nformal proof of claimhas been nade.
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statements i n connection with aloan request, constituted an anendabl e proof
of claim notingthat "[i]t woul d be fanci ful to suggest that the creditor
obj ected for the sol e purpose of preventingthe di scharge whi ch acconpani es
confirmation of a conposition, and wth nointention of protecting his

interest as a creditor inthe bankrupt estate."); see also Key, 64 B.R at

789 ("Intent [toholdthe estate liable] may beinplicit inthelanguage of
docurents."). | therefore concludethat theletter constitutes an i nfornal
proof of claim?’

According to the view articulated in Collier, however,?® a
creditor's right to paynent on an informal claimessentially remins
inchoate until suchtinme as the proof of claimis anended soasto bringit
intoconformtywthF. R Bankr.P. 3001(a). Collier characterizedthis view

as "contrarytologic,” 8Collier, §3001.03 n. 54, but why this m ght be so

‘Because | so hold, there is no need to address Beaver's
argunment that its pre-petition state court conplaint and its
participation in the creditors' neeting, separately or in conjunction
with the letter to the trustee, gave rise to an informal proof of
claim | note again, however, that some courts do not require an
informal claimto be in witing. See supra n. 3. On the other hand,
the only cases cited by Beaver supporting the proposition that its
state-court action amunted to an informal claimare distinguishable
because they involved either a lawsuit that was conmmenced post-
petition, In re Sanbo's Restaurants, Inc., 754 F.2d 811 (9th Cir.
1985), or a pre-petition lawsuit that was subsequently renoved to the
bankruptcy court, In re Marshl and Devel opnent, Inc., 129 B.R 626, 21
B.C.D. 1482, 25 C.B.C.2d 360 (Bankr. N.D. Cal. 1991). Mbreover, at
| east two courts have explicitly rejected the contention that a pre-
petition lawsuit nmay serve as an informal claim See In re Thonmson
McKi nnon, Inc., 130 B.R 721, 723 (Bankr. S.D. N. Y. 1991); In re FRG
Inc., 121 B.R 710, 714, 21 B.C.D. 30 (Bankr. E.D. Pa. 1990).

8See supra n. 5.
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is poorly exlained.

The crux of Collier's criticismappearstobeits contentionthat
a cl ai mshoul d not be consi dered anendabl e unl ess it "satisf[ies] thefiling
requi renents of 8501 of the Code (and, by extension, Rule 3001)." 1d. But
if that prem se is accepted, the upshot woul d be that a creditor coul d anmend
aclaimtomke it conformw th Bankruptcy Rul e 3001 only if the origi nal
claimconforms withthat rule. O course, the net result of such circuitous
reasoningis theelimnationof theinformal proof of clai mdoctrine. See

McCoy Momt., 44 B.R at 218 n. 13 ("[Clourts have indicated that the

"substantial conformty' | anguage of Rul e 3001(a) need only be nmet by a

proof of claimas anended. It isclear that if [this] | anguage was strictly

interpreted then no informal proof of clai mwould ever be allowed."”
(enmphasi s added)). Inthis respect, then, thecriticisminCollier seens
directed nore toward t he wi sdomof the doctrineitself, rather thanthe
"logic" of requiring a conform ng anmendnent.

Collier's criticismof the anendnment requirenent i s msguidedin
anot her respect. It seens to be based onthe prem se that an unanmended
i nformal proof of claimis all owed unless a party objects tothe claim

pursuant to 11 U. S. C. 8502. See 8Collier on Bankruptcy, 13001.03 n. 54

("I'f theinformal claimsatisfies 801 and Rul e 3001, it is deened al | owed
unl ess objected to. 8502(a)."). But this "prem se" actually assunes the
essential point incontroversy--nanely, whether the "autonati c al | owance"

feature of 8502(a) applies with equal force to unanended i nformal cl ai ns.

11



Apparently concluding that it does, it is not surprisingthat Collier should
vi ewt he amendnment requirenent asillogical: after all, why require aclaim
to be anended i f the original claimis deened al | owed? But Collier does not
attenpt to expl ai n why 8502(a) necessarily enconpasses unanended i nf or mal
claims, nor do | see any justification for such a concl usion.
Collier'scriticismof therule requiring amendnent to i nfornal
clainsis therefore not well-taken. To the contrary, the circunstances of
this caseillustratethe virtue of sucharule. |If Beaver's unanended,
i nformal proof of clai mestablishedthe sane right to paynent as a f or mal
one, any distributions tocreditors with unsecured cl ai ns nade t o date by
t he trustee woul d be subj ect to challenge for failuretoinclude Beaver's
pro rata share. That being the case, the trustee could be obligatedto

recover a portion of those di sbursenments, seelnre Sturm 121 B.R 443,

450, 24 C. B.C 2d 1350 (Bankr. E. D. Pa. 1990), or perhaps face liability for

violationof hisfiduciary duty. See Ford Mtor redit Co. v. Waver, 680

F.2d 451, 461 (6th Gr. 1982); Inre Colvin, 125 B. R 182, 183 (Bankr. E. D.

Mch. 1991); Sturm supra. Aternatively, the trustee nay have to reconpute

future distributions to "nmake up”" the omtted paynents to Beaver. But in
any event, it woul d be the trustee, rather than Beaver, who woul d suffer the
consequences for the latter's failure to conply with Rule 3001.

On the ot her hand, acreditor'sincentivetoconplywthRule
3001 i s obviously maxi m zed if the right to recei ve paynent on an i nf or mal

clai mi s made conti ngent uponthe filing of an anendnent which in effect

12



renders the i nformal proof of claimaformal one. Thus the requirenent of
a conf orm ng amendnent vi ndi cates Rul e 3001, and relieves the trustee of the
obligationto search highand |l owfor any inartfully drafted (or, worse yet,
verbal) "clainms." | therefore conclude that Beaver's informal proof of
claim by itself, didnot entitle Beaver to share i n any di stributions made

by the trustee. See United States v. Inslaw, Inc., 113 B.R 802 (D. D.C

1989), rev'd on ot her grounds, 932 F. 2d 1467 (D.C. Cir. 1991); Inre Davis,

20 B.R 519, 9 B.C.D. 113, 6 C.B.C.2d 1022 (Bankr. MD. Ga. 1982).°

The next i ssue to be addressed, then, i s whether the untinmely
proof of claimfiled by Beaver on April 16, 1991, shoul d be al |l owed as a
docunent anendingitsinformal claimsoastobringit intoconformtywth

the requirenments of Rule 3001(a). Inlnre Meade Tool & Die Co., 164 F. 2d

228 (6th Gir. 1947), the Sixth Grcuit stated that "[a] mendnents of proofs
of clains inbankruptcy to correct defects or mstakes are liberally all oned
where, no fraud appearing, the m st ake was made t hrough i gnorance of | aw or
fact and substantial justice requires that the amendnment shoul d be al | owed. "

164 F. 2d at 230. Si nce enact nent of the Bankruptcy Code, the courtsinthis

The issue in Inslaw and Davis was whet her the maki ng of an
i nformal proof of claimconstituted a wai ver of sovereign imunity.
I n each case, the court appears to have assuned that anmendnent to an
informal claimis a prerequisite to receiving any distributions. See
Inslaw, 113 B.R at 812 ("The government points out that inasmuch as
it has stated for the record . . . that it does not intend to perfect
its claimby filing a formal proof of claim there is no possibility
of the governnment participating unfairly in any distribution of
| NSLAW s estate.”); Davis, 20 B.R at 522 ("By such anendnment [ of
Def endant's informal claim] Defendant could share in any dividends
that may be available for distribution.").

13



circuit have continued to adheretothis principle. See, e.qg., InMlan

St eel Fabricators, Inc., 113 B.R 364, 368, 20B.C. D. 774 (Bankr. N.D. Chio

1990) (Snow, J.); Inre Qoerlies, 94 B.R 916, 924 (Bankr. E.D. M ch. 1988);

Inre Pyramid Bldg. Co., 87 B.R 38, 40 (Bankr. N.D. Oni o0 1988) (O Neill,

J.); InreButcher, 74 B.R 211, 215, 16 B.C.D. 47 (Bankr. E. D. Tenn. 1987);

Inre Mdwest Tel eproduction Co., 69 B.R 675, 677 (Bankr. N.D. Chi o, 1987)

(White, J.).
| n nost of these cases, the anendi ng creditor was the | nternal

Revenue Servi ce, and several courtsreferredto the foll ow ng guidelines,

first set forthinlnre M ss d anmour Coat Co., 80-2 U S. T.C. 9737 (S.D.
N.Y. Oct. 12, 1980), in determ ning whether to all ow anendnent:

(1) whether the debtor and creditorsreliedonthe
earlier proof of claimor had reason to know t hat
subsequent proofs of cl ai ns woul d be fil ed pendi ng
conpletion of an audit;

(2) whether other «creditors wll receive a
w ndfall by the courts [sic] refusing to allow
amendnent ; [10]

10M ss d ampur Coat cited In re G braltor Amusenents, supra, to
illustrate this second factor. In that case, the court observed that

[i]f [the creditors opposing amendnent] succeed
on this appeal [such creditors] and ot her

creditors will receive a windfall to which they
are not entitled on the nerits. |If [such
creditors] fail, as we think they should, the

[ amendi ng creditor] will receive no nore than

its fair and proper share pari passu with the
ot her unsecured creditors.

315 F. 2d at 216. Thus the pejorative "windfall" presumably refers to
any distribution received by creditors of the estate to which they

14



(3) whether the Service intentionally or
negligently delayed in filing its proof of claim

(4) thejustificationfor the Service'sfailureto
request extension of the bar date; and

(5) whether equity requires consideration of any
ot her factors.

Pyramd Bldg. Co., 87 B.R at 40; see al so Butcher, 74 B.R. at 216; M dwest

Tel eproducti ons, 69 B.R at 677.

Wthrespect tothe first factor, which apparently goes tothe
guesti on of whet her ot her parties reasonably reliedtotheir detrinment
either ontheoriginally filedclaimor onthe assunption that the universe
of cl ai ms agai nst t he est ate had been determ ned and fi xed, thereis no

contention or indication that that is the case here.! And si nce ot her

woul d not have been entitled but for the failure of the anmendi ng
creditor to tinely file a proper claim However, the assunption that
such creditors have in fact received an undeserved benefit, as the
conclusory term"windfall” inplies, is certainly debatable. See In
re Metro Transportation Co., 117 B.R 143, 150, 20 B.C. D. 1337
(Bankr. E.D. Pa. 1990) ("Since the [anmending creditor] failed to
argue its right, if any, to priority treatnment [at the chapter 11
confirmation hearing], it cannot now be said that the other creditors
woul d receive a windfall to which they are not entitled.").

11t would of course be a different matter if the trustee were
required to "undo"” any of the distributions made prior to the filing
of Beaver's anending claim Cf. In re Butterworth, 50 B.R 320, 322
(WD. Mch. 1984) ("The tardy creditor nust show t hat

: an undue adm nistrative burden [will not be] placed upon the
bankruptcy court as would be the case where the anended cl ai m was
filed subsequent to final distribution of estate assets . . "“); Ln

re Overly-Hautz Co., 57 B.R 932, 936-37, 14 C.B.C. 2d 360 (Bankr.
N.D. Ohio 1986), aff'd, 81 B.R 434 (N.D. Ohio 1987) (Anmendnent not
permtted based in part on the fact that the "Debtor relied on the
claims [tinmely] filed, and based on this know edge sold vari ous
assets including the Motor Base Division."). For the reasons
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creditors with unsecured cl ai s stand to recei ve nore noney t han t hey coul d
ot herwi se have expected to recei ve had Beaver tinely filedits formal proof
of claim the first and second factors cited abovemlitate in Beaver's
favor.

On t he ot her hand, bot h Beaver and its state-court attorney were
tinmely served with a clear, standard form unanbi guous notice of the
deadline for filing a proof of claim?? Nor has Beaver shown any
circunstances which mtigate its failure to file a proper and tinely
claim?®® Thus, thethird factor underm nes Beaver's position. Inthis
respect, however, | believe that the weakness |ies not so nuch in the case

for amendnment as it does with the Mss d anmpur Coat test itself.

| n Meade Tool & Di e, theuntinely anendnent at i ssue purported

to change the status of atinely filed clai mfromunsecuredto secured. The
Sixth Circuit noted that an affidavit filed by the anendi ng creditor
indicated that the creditor had "limted . . . ability toread and to

under st and t he Engl i sh | anguage, " and had relied on his attorney totinely

di scussed infra pp. 21-22, however, Beaver has no right to share in
such distributions.

2Cf . In re Pioneer Inv. Servs. Co., 943 F.2d 673, 678 (6th Cir
1991) (Criticizing the "dramatic anmbiguity” of the bar-date notice
received by the creditor.).

13Beaver explained that it "thought [its proof of claim had
been mailed in Decenber 1990," and was "surprised to learn" on April
16, 1991, that the claim"had apparently never been received by the
Court." Page 2 of Beaver's Brief in Support of Mdtion to All ow
Claim
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file an appropriate claim 164 F.2d at 230. The affidavit of the
creditor's attorney stated that his failureto do sowas "sol ely and al one
by reason of hisinability to read proof of clai mthrough his blindness."
Ild. at n. 1.

But the court did not focus on whet her t hese expl anati ons were

accept abl e; the enphasis i nMade Tool &D e was i nstead pl aced on whet her

al | onance of t he anendnent woul d prej udi ce ot her creditors. For exanpl e,
the court notedthat "noinjury to any other creditors resulted fromthe
voti ng of appellant inthe electionfor atrustee, for the obvi ous reason
t hat appel |l ant voted for the | osi ng candi date." 164 F. 2d at 231. See al so
id. (Amendnent is generally perm ssible "whenall the parties can be pl aced
inthe same situation that they woul d have beeninif the error had not

occurred.” (quotinglnre Myers, 99 F. 691, 693 (D. Ind. 1900)). Andin

addition to the | anguage i n Meade Tool & D e already cited, suprap. 13, to

t he effect that anendnents toclains areto be "liberally allowed," the
court quoted favorably fromother opinions which stress the judicial
preference for all ow ng such anendnents. See 164 F.2d at 230-31 ("A
credi tor who has security for his clai mbut has i nadvertently fil ed proof
of cl ai mwi t hout nention of the securityis generally allowedto anend so

as to plead the security and thus preserveit."” (quotinglnre Fiegel, 22

F. Supp. 364, 365 (S.D. NY. 1937)); id. at 232 ("The statute of [imtations
. does not prevent acreditor who has fil ed an unsecured claim from

amending it intoasecuredclaim and asserting a security, after the period
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for filing has expired.” (quotingLewith v. Irving Trust Co., 67 F. 2d 855,

856 (2d Cir. 1933)).

The Sixth Circuit's enphasis on liberality, alongwithits
poi nt ed om ssi on of any di scussi on as to whet her the anmending creditor's
m st ake was excusabl e, suggest to nme t hat a credi tor who by i nadvertence
failstotimely correct adefective claimmay do so after the bar date so
| ong as no other parties will be prejudiced as aresult. This conclusion

i s bol stered by the fact that none of the cases cited by Meade Tool &Di e

i n support of the |liberal amendnent policy contain any di scussi on what soever
regardi ng whether thefailuretofile atinely amendnent was excusabl e or

justifiable. See 164 F.2d at 230-31 (citing@rvinyv. H ckman, 91 F. 2d 323

(10th Cir. 1937); Inre International Match Corp., 69 F.2d 73 (2d Cir.

1934); Cook v. Union Trust Co., 71 F.2d 645 (4th Gr. 1934); A obe I ndemi ty

Co. v. Keeble, 20 F.2d 84 (4th Cir. 1927); In re Fiegel, supra.).

Thus M ss @ anobur CGoat' s third factor i s m sl eadingtothe extent

it suggests that negligence onthe part of the amendi ng creditor may warrant
refusal to allowthe anendnent. % Tothe contrary, | believe a fundanent al
prem se underlying therulewhichfreely permts anendnents of clainsis

that a creditor's lack of due diligence generally does not justify

4The same criticismapplies with respect to the "justification
for the Service's failure to request extension of the bar date," MSss
d amour _Coat's fourth factor. |In contrast to the IRS and ot her
governnmental entities, however, Beaver could not have sought an
extension of the clainms-filing bar date. See F.R Bankr.P. 3002(c)
and 9006(b). This factor is therefore not rel evant here.
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di sal | owi ng t he amendnent. | ndeed, to suggest ot herw se woul d nean t hat
amendnments to clainms would ordinarily not be all owed, since untinely
amendnment s are usual |y attri butabl e toinadvertence by the cl ai mant or
clai mant's counsel .

Of course, the conduct of an anmending creditor is rel evant

i nsofar as it evidences sone i nproper ulterior notive, asMeade Tool &Di e

itself suggests. See 164 F. 2d at 230 ( Arendrent s t o proofs of claimareto
be liberally all owed where "no fraud appearing."). Andfor what it's worth,
an argument coul d be made that acreditor's ability to anend a defective
claimis jeopardi zed where the creditor's negligence is particularly

blatant. Cf. Inre Rosinski, 759 F. 2d 539, 542 (6th Cir. 1985) (" Though

amendnents to schedul es are generally to be granted i berally, Ms. Rosi nski
nmust advance sone justificationfor the reopening sufficient toshowthat
she did not intentionally or recklessly avoidlistingthe debt." (enphasis
added)). But | do not believethat theliberal amendnent rul e contenpl at es
t he di sal | owance of anmendnments in run-of-the-ml| cases |ike this one
i nvol vi ng a si npl e oversi ght or i nadvertence onthe creditor's part in

failing to tinely file the amendnment. Accordingly, | conclude that

I'n Meade Tool & Die, the Sixth Circuit all but accepted as a

given the fact that such cases will involve negligence of sonme kind
on the anending creditor's part. See, e.qg., 164 F.2d at 230
("Amendnents . . . to correct . . . mstakes are liberally allowed
where . . . the m stake was made through ignorance of |aw or fact

: (emphasi s added)); id. at 231 ("[I]n the furtherance of justice
anmendnments to clains may be all owed because of m stake or error."
(enphasi s added)).
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applicationof thisrulecalls for all owance of Beaver's anendi ng proof of
claimsolong as thereis nofraud on Beaver's part and such al | owance woul d

not prejudice other parties.® Cf. InreWills &All, Inc., 127 B.R 115,

117 (WD. Pa. 1991) ("[A] bsent contrary equitable considerations or
prejudi ce to the opposi ng party, amendnents to proofs of cl ai mshoul d be

freely permtted."); Inre Futronics Corp., 23 B.R 281, 283 (S.D. N. Y.

1982) ("The crucial inquiry [in determ ni ngwhet her to all owa proof of
claimto be anended] is whether the opposing party would be unduly

prej udi ced by the anendnent."); Inre Leonard, 112 B.R 67, 71, 20 B.C. D.

561 (Bankr. D. Conn. 1990) ("Ordinarily, inthe absence of prejudicetothe
opposi ng party or sone ot her contrary equitabl e consi derati on, anmendnent s
toclainms are allowed. "); Key, 64 B.R at 788 ("[A] tinely proof of claim
i's anendabl e in the absence of 'contrary equitabl e considerations or

prejudice."" (quotinglnre WT. Gant Co., 53 B.R 417, 420 (Bankr. S.D.

N. Y. 1985)). No al |l egati on has been made, nor i s there any evi dence, that
Beaver's conduct in connection with its claimhas been fraudul ent or
ot herwi se i nequi tabl e. Thus the sol e renmai ni ng i ssue i s whet her al | owance

of Beaver's claimas tinmely would prejudice other creditors.

Inlnre Ashland Steel Co., 168 F. 679 (6th G r. 1909) the court

The al | owance of any tardy amendnent to a proof of claimalso
requires a prelimnary determ nation that the "amendment” is not in
fact "a guise for filing an untinely newclaim" |1n re Bondi's Val u-

King, Inc., 126 B.R 47, 49 (N.D. Ohio 1991). That is obviously not
the case here, however, as the liabilities referenced in both
Beaver's formal and informal proofs of claimare clearly one and the
sane.
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permtted alate amendnent inspite of the fact that ot her creditors woul d
recei ve reduced dividends as a result. The court explained as foll ows

Nor do [the anending] creditors seek to gain any
advant age over the petitioners [creditors who opposed
t he anendnent] . . . , except that the petitioners may
| ose the increase in dividends whi ch they woul d gain
by shutting the [anendi ng creditors] out; and t he sum
of the whole matter is that those creditors are put on
t he sane plane with the petitioners, apositionto
whi ch they are equal ly entitled, unl ess by sone slip,
which the | awregards as fatal, they have | ost it.
The petitioners have no equity which requires a
reversal of the order of the District Court [all ow ng
amendnent ] .

168 F. at 681-82. Thus, the fact that other creditorsinthis casewl|
receive asmaller distributionthanthey wouldreceiveif Beaver's claim
wer e not al | owed does not establish the kind of "prejudice" which woul d
precl ude anendnent. '

Rat her, the type of prejudi ce which woul d bar a creditor from
anmendi ng its proof of claimtypically involves anirrevocabl e changein
position or sonme ot her detrinmental reliance onthe status quo. Seelnre

Nort heasternInt'l Airways, 99 B.R 487 (Bankr. S D. Fla. 1989);Inre City

of Capitals, Inc., 55 B. R 634, 637-38 (Bankr. D. Md. 1985); see al so supra

n. 11.'® That kind of prejudice m ght be present in this case if the

Y1f it did, amendnments would rarely be permtted, since other
creditors will nearly always receive a reduced dividend if a
contested anmendnent is all owed.

8The courts have simlarly focused on detrinmental reliance in
various other contexts when determ ning whether a petitioner is
entitled to equitable relief. See, e.qg., Conpania Transatlantica
Espanola v. Hartford Accident & Indemity Co., No. 91-7624 (2d Cir.
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al | owance of Beaver's amendnent were to drop t he di vidend to unsecured
creditors belowthe thresholdrequired by 11 U. S. C. 8§1325(a)(4): since
nei ther the trustee nor other creditors of the estate any | onger have t he
opportunity to object tothe plan's confirmation on that ground, they woul d
ineffect be forever precluded fromexercising alegal right granted to them

by the Code. Cf. InrelaDifference Restaurant, Inc., 29 B.R 178, 183

(Bankr. S.D. N.Y. 1983), aff'd, 63 B.R 819 (S.D. N. Y. 1986) (Equitably
estoppingthe IRSfromasserting atax deficiency that was not incl uded
either inits proof of clai mor an agreenent between the | RS and t he debt or
fixingthelatter'stax liability, citingthe debtor's reliance onthe
agreenent i n proposi ng, and obtai ning confirmation of, its chapter Xl plan,
and noting that "[i]f the Governnent is all owed to invalidate such reliance,
the creditors' andthe debtor'srightswill beunjustlyinpaired.”). But
as previously stated, supra n. 1, the Debtor's plan would satisfy
81325(a)(4) evenif Beaver ispermttedto perfect its claim Thus other
creditors have not been prejudiced in this regard.

On t he ot her hand, if Beaver's "perfecting" amendnment wereto

relate back tothe dateits informal claimwas filed, thenthe propriety of

Dec. 4, 1991) (1991 US App. LEXIS 28554) (Granting notion to vacate
stipulation withdraw ng notice of appeal.); Seattle Audobon Soc'y v.
Robertson, 931 F.2d 590, 597 (9th Cir. 1991) (Tolling statute of
limtations for challenging tinber sales.); United States v. Bl anco,
844 F.2d, 344, 349 n. 4 (6th Cir.), cert denied, 486 U S. 1046 (1988)
(Al'l owi ng government to reverse its position concerning defendant's
standing.); Hardage v. Herring Nat'l Bank, 837 F.2d 1319, 1324 (5th
Cir. 1988) (Amendnent of exenptions clainmed by chapter 7 debtor.).
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di stributions al ready made by the trustee to creditors with unsecured cl ai s
could becalledintoquestion, withthe attendant inplicationof liability
onthetrustee's part. See supra pp. 11-12. Although such detri ment al
consequences are exactly the kind of prejudice which should preclude
anendnent, they are easily avoi ded here by hol ding, as | do, that Beaver's
(potential) right to share in the distribution did not vest until its

anmendi ng proof of claimwas filed. Cf. Inre Kessler, 184 F. 51, 53 (2d

Cir. 1910) ("'[A] proof of claim whichis defectiveinsone substanti al
particul ar may be anended . . . subsequent tothe [bar date], . . . al though
the effect of such anmendnent may be that 'proof of claim is thereby

effectively nmade only after the [ bar date]." (enphasis added)). Since

Beaver' s anendnent woul d ot herw se be subj ect to di sal | owance based on t he

prejudice to other parties that would result, seelnreKelly, 95B. R 758

(Bankr. D. Mont. 1989), restricting the amendnent to "prospective"
application is consistent with the principle of liberally allow ng
amendnments to proofs of claim

To sunmari ze, | holdthat Beaver's letter tothetrustee, tinely
subm tted tothe Court on February 1, 1991, constituted an i nfornal proof
of cl ai mwhi ch, standi ng al one, did not entitle Beaver to share inthe
di stribution of estate assets. | further hol d that Beaver's proof of claim
filedon April 16, 1991, served as an anendnent whi ch corrected the defects
i n Beaver's i nformal proof of claim thereby entitling Beaver to share on

an even basis with other creditors hol ding nonpriority unsecured clainsin
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di stri butions made subsequent to t he dat e t he anendi ng proof of cl ai mwas

filed. An order to this effect has been entered.

Dated: January 10, 1992.

ARTHUR J. SPECTOR
U. S. Bankruptcy Judge
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